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pPEAL — While Rules 1:2-20 
ind 4:2-6 authorize the Super- 
ior Court to make new findings 
of fact on appeal, they also 
require the court to give due 
regard to the opportunity of 
the trial court to judge the 
credibility of the witnesses. 

late court will not re- 


jigests of Recent Opinions 


remanded so that plaintiff may | 


amend his complaint to seek the 
relief granted, defendant may 
file any answering pleading nec- 
essary and a trial on the newly 
framed issue may be had. 


An Open Letter from the 
Chief Justice 


August 26, 1949 

TO THE SUPERIOR COURT 
JUDGES, THE COUNTY JUDG- 
ES, AND THE COUNTY PROS- 
ECUTORS: 


Appe 
e yerse a finding of the court 
"#9 elow which is supported by 
substantial evidence. 
Digested from a per curiam} 
inior rendered Aug. 19, 1949. 
sper Court, Appellate Div. 
ate Richardson. For ap-| 


‘lant — Cecil S. Ackerson (Ed- 


rd Farry, atty.). For respond- 
“i — Robert H. Maida (Parsons, 
sprecgue, Canzona & Combs, 
Defendant was convicted in 


er’s Court of violating R. 


essly torturing a chicken. 


; dant appealed to the Mon-} 


1 County Court, where the 
ction was reversed after a 
novo. 


ntiff argues that a review 





hurt will result in a finding in 
vor of plaintiff. 


While Rule 1:2-20 and} 

12-6 authorize this court to 

make new or amended findings 

fact on an appeal such as 

B SPE s, they also require the court 
= give due regard to the op-} 
ve @mortunity of the trial court to 
dge the credibility of the wit-| 

nesses. In this case the evidence | 


iflicting and the finding 





E ience. There is no jus- 
Y tion for disturbing it. 
- rmed. 

PRACTICE — PLEADING — A 
yFRi gy judgment may not be founded 


on a theory not appearing as 
5 yam an issue in the pleadings. 
-Where the proofs entitle a 
plaintiff to relief other than 
that demanded in the com- 
plaint, the proper procedure is 


to amend the complaint and, 


ale 


permit the defendant to an- 
_ swer and defend on the new 
issue 
47 
Digested from a per curiam 
neous ME Dinion. rendered Aug. 12, 1949. 
superi Court, Appellate Div. 
son Mectdet: v. Carley. For appellant 
~Georze H. Rosenstein, Thomas 


crueger, atty’s). For re- 
t — Paul Lustbader. 


was a minor on April 1, 


to his mother and step- 
r the purchase of prem- 
Newark. They tock title 


se of action alleges there 
xpress oral agreement to 
to plaintiff a 34 interest 
realty when he reached 
rity. The second cause 
ed partition. 

nearing, the second cause 
cismissed and a judgment 
ed for plaintiff, the gist of 
vas that he was entitled 


n equitable lien on the prem-| 


he extent of the moneys 
d by him. The complaint 
‘ amended either before, 
g. or after the trial. 

1: The judgment is founded 
-DOn a theory not appearing as 
=| issue in the pleadings. De- 





éndant might have adduced ad- 
2 lonal and different testimony 
“Made other cross examination 


“4d he been apprised that plain- 

] ““ Was seeking to impress a lien 

, f° the premises rather than an 
~€rest in the fee simple title. 

The judgment is reversed and 


: $:29-26 by cruelly abusing and} 


al d Plaintiff appeals | 
m the judgment of the coun-} 


the issues of fact by this; 


supported by substan-| 


lahan on the brief (Par-, 


vhich time he advanced | 


nts by the entirety. The} 


The judicial statistics for the 
first three quarters of the court 
year 1948-1949 having been com- 
pleted, it now becomes possible 
ito plan our work for the year 
1949-1950. 

CHANCERY DIVISION. Table 
H-1 of the Administrative Dir- 
ector’s report for the first three 
quarters of 1948-1949 shows that 
449 general equity causes were 
at issue on June 30, 1949 or an 
average of 64 for each of the 
seven judges in the Equity Div- 
ision. These seven judges or 
‘their predecessors disposed of 
828 cases in 1948-1949 or nearly 
twice the number on the docket 
'as of June 30, 1949. 

Only two of the judges have 
measurably heavy loads, Judge 
Jayne with 89 cases (51 of which 
are escheat cases which fall into 
classes; 2 others will be quite 
lengthy trials) and Judge Stan- 
ton with 132, which he took 
over from Judge Kays on his 
retirement. 

There are still 54 untried cases 
originating before January 1, 
1948 of which 21 are before Judge 


|Grimshaw and 11 each before 


Judge Rogers and Judge Stan- 
ton. These cases should be 
pressed to a speedy conclusion 
unless special circumstances 
prevent it. The cases orginating 
in the first half of 1948 are only 
37 in number, of which 11 are 
before Judge Stanton. I shall 
state for the record that as to 
both groups of cases they are 
part of the considerable case 
load these three judges took 
over from their predecessors. 

I have asked Standing Master 
Donnelly to confer with Judges 
Jayne, Haneman and Rogers to 
arrange for an equalization of 
their pending cases. 

I have also asked Standing 
Master Donnelly to confer with 
Judges Freund, Grimshaw, Stan- 


‘ ‘ : }ton and Stein and to arrange 
mplaint herein alleged | 


for an equalization of their 
pending cases. Such cases trans- 
ferred from Judge Stanton for 
trial before any of the other 
three Judges will be tried in 
Newark or Paterson, and counsel 
should be so advised when the 
transfer is made. 
MATRIMONIAL CAUSES. Tab- 
le N-2 shows 626 matrimonial 
causes pending on June 30, 1949 
or an average of 88 cases for 


leach judge or Advisory Master. 


The number of cases started be- 
fore January 1. 1948 is down to 
24, but they should be pressed 
to an early conclusion unless 
circumstances prevent, as 
should the 66 cases originating 
iin the first half and the 165 
| eases originating in the second 
thalf of 1948. 

| I have asked Standing Master 
Donnelly to confer with the 
judges and Advisory Masters 
hearing matrimonial causes and 
arrange for an equalization of 
| their work. How the cases will 
ibe tried will depend upon 
| whether or not it seems exped- 


| ient to change the base of oper- 


| (Continued on page 3, col. 1) 





Counsellor’s Exams 


The State Board of Bar 
Examiners announce that 
the examinations for Coun- 
sellor’s license will be held 
on November 9th., and 10th., 
1949, in the City of Trenton, 
New Jersey. The place of the 


examination will be an- 
nounced later. 
On November 9th., 1949, 


candidates will be examined 
in the subjects of Pleading, 
Practice and Evidence. All 
candidates must take this 
examination. On November 
10th, candidates will be ex- 
amined on the topic “Gen- 
eral”. The dates for the ex- 
aminations in Contract and 
Commerical Law; Torts and 
Crimes; Property, Trusts 
and Estates; and Municipal 
and Public Law will be re- 
leased as soon as informa- 
tion is available as to the 
number of persons select- 
ing one or more of these 
subjects. 

Candidates must write in 
ink, blue or black, and must 
use both sides of the page. 
They must leave at least a 
single line blank to donate 
the beginning of the answer 
to a different question. 
Should a candidate desire to 
alter an answer after writ- 
ten he should draw a dis- 
tinct line through the words 
to be eliminated. The exam- 
iners will grade on the an- 
swer which remains. 
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A Dozen Cases 





Copy-right 1949 
Marshall Van Winkle 
ee Eh 
THE COLONEL “GOT SUED” 
HIMSELF 


Theodore Roosevelt, 
was, in the 


Colonel 
whose “tongue” 


words of the Psalmist, ‘the pen . 


of a ready writer,” “got sued” 
himself. 


I think it may be said that a 
majority of the actions for libel 
between individuals grow out of 
political antagonisms and _ us- 
ually come out of political cam- 
paigns. Libel actions usually are 
instituted either under the ex- 
citement of the moment or with 
the intent to show the people 
that the one complaining of a 
publication is really all right 
after all because he brings his 
action as soon as the publication 
appears. Just as a libel or what 
is alleged to be a libel is often 
believed tc be true on its publi- 
cation, merely because it is pub- 
lished, so the mere promptly 
bringing of an action for libel 
for damages somewhat rein- 
states the complaining one in 
the public estimation, at least 
temporarily. This situation 
often means that although a 
legal issue has been joined, that 
the excitement having died 
down and the campaign being 
over, the parties do not press for 
a quick trial but indulge in 
interviews in which each tells 





Preliminary Report on the Proceedings in the 
Municipal Courts During the Court Year 1948-1949 


During the year the continuing refcrm in the structure of 
our local courts was particularly manifest in the establishment 


oi the system of 
the peace courts, 
crs’ courts and 
operation on January 1, 


Municipal Courts replacing the former justice of 
police courts, recorders’ courts, city courts, may- 
magistrates’ ccurts. 
1949, proceeding thrcughout the entire 


The new courts went into 


State under the new uniform rules and procedures adopted by the 


Supreme Court for such courts. 


Beginning as of that date reports of the activities cf each of 
the magistrates were submitted to the Administrative Office each 
week, and from time to time special reports on their activities 


have been requested. 


Thus, for the first time, operational] statis- 


tics on the activities of all of our local courts became available 


courts aS a part 


tc aid the Chief Justice in administering these important local 
of the integrated judicial system of the State. 


While the analysis of the statistical returns from these courts 
will be completed in time for the Conference of the Municipal 


the 


Magistrates, 


data already compiled demonstrates that the 


new system has started auspiciously. The volume of the matters 
handled is most impressive. During the period frcem January 1, to 
June 30, 1949, these courts disposed of a total of 209,630 cases. 
Traffic cases totaled 175,635 or 83.7% and non-traffic cases 33,995 


16.3%. 
Of the total of 


or 


175,635 traffic cases 48,826 or 27.8% were heard 


by the judges and 126,809 or 72.2% were disposed of cn pleas of 
guilty by the Clerks of Violations Bureaus. 


The success of the system of uniform traffic violations tickets 
has been particularly noteworthy. Although the total number of 
traffic tickets handed out to offenders was reduced 7 per cent in 


the first quarter of 


1949, as compared with the first quarter of 


1948, there was a 16 per cent increase in convictions, a 63 per cent 
decrease in the number of dismissals of traffic cases and an 89 


per cent reduction 


in the number of offenders 


who failed to 


appear. Fines collected in traffic cases increased 66 per cent and 


costs collected 


jumped up 91 per cent during this first quarter. 


The reports from 281 magistrates for the period of April 1, 


to June 30, 1949, 


which have been analyzed to date, indicate that 


the original favorable trend is being continued. 





Annual Survey of New Jersey Law 
Ready Next Week 





Rutgers Law Review has an- 
nounced that the distribution of 
the Annual Survey of New Jersey 
Law will be commenced early 
next week. 

A compendium of the signifi- 
cant developments in the case 
and statute law of the state over 
the past year — the first year 
of the new judicial system—the 
Survey has been prepared by the 
faculty of Rutgers Law School 


and the members of the Board 
of Editors of the New Jersey Law 
Journal as a means of assisting 
the bench and bar in keeping 
up with the law. 

Although only a limited num- 
ber of copies of the Survey are 
being printed, subscriptions are 
still being accepted. Subscrip- 
tions may be made by writing 
Rutgers Law Review, 37 Wash- 
ington Street, Newark 2, N. J. 


what he is going to do to the 
other. 

There are libel actions “pend- 
| ing” in this state as elsewhere 
for long periods that have really 
accomplished their purpose, and 
| SO will not be settled or tried. 
| They have gone asleep with the 
best wishes of the parties. 

More than once in earlier 
years I “defended” a libel action 
for damages growing out of pol- 
itical animosities which never 
went to trial. I remember 
thinking years ago at the time 
of a bitter local political cam- 
paign, when libel actions had 
been brought and more were 
threatened, that the situation 
was one of the manifestations of 
the existence of our more-than- 
one political party system—and 
so not entirely undesirable. The 
Situation showed vitality. at 
least. 

Sometimes a complaining par- 
ty has carried his bluffing too 
far as he pretended to press for 
a trial, or when he pressed for 
a trial thinking he could “get 
away with it” by getting a re- 
traction or beating the other 
fellow on trial, and his case 
boomeranged on trial. 

The two best-known boomer- 
anging cases were the criminal 
libel case of Oscar Wilde against 
the Marquess of Queensberry in 
1895, and the criminal libel 
case of Judge Duel against Nor- 
man Hapsgood, editor of Colliers 
Weekly—the “Town Topics” 
case—in 1906. 

These two unsuccessful prose- 
cutions, of which I have spoken 
elsewhere, are the two _ best- 
known cases of brazen legal ef- 
frontery. Their trials brought 
about the destruction of the 
two prosecutors. 

The libel action of William 
Barnes Jr., “Boss Barnes,” of 
Albany, N. Y., Republican party 
leader, against Theodore Roos- 
evelt which went to trial in 
Syracuse, far from Barnes’ home 
grounds, in June of 1915, boom- 
eranged. 

When Colonel Roosevelt came 
back from the jungles of South 
America, it was said that he was 
tired out, but he was fresh 
enough to write an article in 
which he charged a small group 
of political “insiders” with cor- 
rupt actions and _ affiliations. 
He coupled the name of Barnes 
with his charge that “this invis- 
ible government of the party 
bosses worked through the alli- 
ance between crooked business 
and crooked politics.” 

Barnes, having been called 
crooked, thought in his arro- 
gance that he could prove that 
he was straight by a libel action 
against the Colonel—but he had 
another “think” coming. 

The child Opal Whiteley came 
out of the Oregon woods with 
her mysterious torn-up diary, 
“The Journal of an Understand- 
ing Heart” which she put to- 
gether in the Atlantic Monthly 
offices, and the genuineness of 
which Journal the Atlantic 
guaranteed. Lord Grey, the 
British ambassador to our coun- 
try at the time, sponsored Opal’s 
Nature book. Opal wrote in her 
Journal of a pestiferous boy who 
bothered her: “He did not have 
thinks like my thinks.” Boss 
Barnes learned too late that the 
Colonel did not have “thinks” 
about the libel action which 
were like his “thinks”. 

Barnes’ action for damages 
gave the Colonel a longed-for 
opportunity to get court-room 
publicity concerning Barnes’ 
shady doings, his “salary” for 
acting as printing-broker, his 
unpaid-for stock in the printing 








(Continued on page 7, col. 1) 
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DIGESTS OF RECENT OPINIONS 't RES ADJUDICATA — A judg- Median Income of Lawyers Up 10% in 1943 
ment of a court having juris- . 
diction over the person and Wasi: D. C. (ACCN)—_, fourths of the indepe: 
and property is res adjudicata +, . US. tne Gf ceaix! site. semettends. cleus 
and its verity, validity or con- Oe ae Saws a eee ants 








TAXATION — A County Board On Oct. 30 1947 the County 
of Taxation has no jurisdic- Board granted the petition and 
tion to grant a reduction which filed its judgment reducing the : merce ha: 
exceeds the amount of the assessment for 1947 by -$79,200. clusiveness cannot be attacked 
actual assessment and any Thereafter, on Nov. 14, 1947, the Collaterally. 
such judgment is a nullity. County Board, without amend-| INCOMPETENCY — When men- 

Digested from an opinion by ment of the petition and without tal competency is proved to 

McGeehan, J. A. D., rendered notice or hearing. filed a exist at a certain time, the 

Aug. 23, 1949. Superior Court, rected judgment reducing th law presumes it to continue 

; t ) > until the contrary is shown. 


tne 
LNe 


149.000 


Appellate Div. Newark v. Fischer. asses: it by $77, : ] LAW 
For appellant Frederick C. assessment. n ec. 8, 19 tne —The fact that a person is leg- 
Vonhof. For respondent — City filed with the ivision f ally declared to be a mental 
Thomas L. Parsonnet (Vincent Tax Appeals an appeal from the incompetent has no bearing on (o* SO Beet pes a af ese eet ea eee a aes 
J. Casale, on the Brief). judgment of Nov. 19 earlier proceedings had when ‘© (come oF a BPEL REIN EER ieee RE 99,0UU I 1 
The appellant appeals from a ep ee ee he was shown to be or pre- 
judgment of the Division of Tax . Ce mn  thak es sumed to be competent. 
Appeals restoring an aSeensmen: County oard jl igment ‘ha 1 be —An incompetent shall be rep- 
577,200 on certain property in ¢1.4 within one month from the! resented in an action by a 
wark. The only question is Qo... which the county boar« guardian or guardian ad litem 
ther the Division had juris ublishes its iudement. appointed by the court, and 
whether 1 not by a next friend. 
filed within urgues that 1 O 
lpinal 
‘he actual assessment for 1947 mained 
vas $77,200. In July 1947, the the 
appellant filed a petition of ap- 
J Essex County 
cation alleging the 
been assessed for 
on Oct. 1, 1946 the 
5 exempt [rom taxa- 
ked that the assess- 
reduced by $79,200 so 
there would be no assess- 
against the 
time { 
- Held: The 
° 14 did mor 
SAVE with ane 
| SAFETY the Count 
and 


t 
| PROFIT 


MORTGAGE 
FUNDS 
AVAILABLE 


ATTRACTIVE 
RATES 
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B SAVINGS | sessment. The judgment of Oct. re ree erie before the wont Countrywide basis almost three: Broadwae 
“AND LOAN ASSOCIATION.) 30 being a nullity the only judg: sdlant's tanticn was seed ————— 
;. . NATIONAL NEWARK BLDG ‘heer pense ye ary ” The ap_| 204 plaintiff appeals Phun PRATreTiA 
f14 Commerce St. Newark, No J.) 5 EA EE ETE LE and pentose wien oe nt : hie bi . BNGUAIL fill ECON 
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IAWK” for 
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izing in the Ewecution of 
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Financiai Printers oe OLICNHOLUEND Qi NER cee ee 
SPECIALISTS in all printed forms and documents tinue until the contrary is sho nn one? = LARGE RES FUNDS 
nc neg oe ea ee aie nape he fact that subsequent to the | | MILLIONS PAID IN BENEFITS. PROMPT CLAIM SER 


°TWwwrwmwr 


VMVyTITD VW OPO QW vere instituted and plaintiff wa 
Pha AV yy ° < LUSS, / } red a mental incompetent 


ey I of 
ran 
PANDICK PRESS, INC. aga eee ee ne ener ee 
sm tocrninig ee Thushianicgierent cmeguytaad y if it sumed that * Indemnity for Specifie Losses by Accidents. 
-73 CLINTON STREET, NEWARK 5, N.J. plain was then incompetent, my i 
t it did not deprive Monthly 
in is ‘est in the pro- 
perty he ag under 
y y y vhich he seeks to establish a 
TITLE INSURANCE iuistains Soene toch aus Ae 
courts jud GC 4s red to 
F H A MORTGAGES laintiff his 15 interest in the 
‘ ° eo 4 roperty. this he is entitled 


whether competent or incompet- 


CONVENTIONAL MORTGAGES | sment is res adju- 


| dicata. 

The Largest Title Insurance Company _ The present proceeding was 

in New Jersey instituted by plaintiff through 

e ion >t fj | 7 -17-9 ro- 

Capital and Surplus over $1,600,000 aoe eager ene. SE Se 
vides that an incompetent shall 


lil 


vISTON ;;/NaS no oearin n the earher 


~y as 
4a 

al r “IP o Pes ae aoe ae = 
TELEPHONE MARKET 38-4994 femnity for Disability by Accident. 





In 
Monthly Indemnity for Disability by Sickness. 











Special Provision for Indemnity during Recovery Peri: 
Additional Indemnity for Hospital, or Reg. Nurse Expe 
Special Coverage Policies for Members of ages 60 to 75 
No Cancellation (No. 16), or Age Limitation (No. 20) St 
Provisions. 


Insurance not promoted by local membership organizat: 





All Qualified Members of your Profession accepted. 


> >>> > 4 


snes you _ — insured, or considering seme form of Disability 
aetna é 4 urance, you should know more about the Professional Policies, with 
be represented by a guardian or Income Provisions for One day of Disability; and For Life, if you should 


UNITED STATES MORTGAGE & TITLE sercien cc icc ‘appaisice oy | rome Provisions fr One day of Disa ana a 

the court. Ene Beeceennee here | fining Sickness, Waiver a Algae ci Precdiscaion tate 

is contrary to the rule. is assured to Members of the Professions. i i Monthly 
GUARANTY CoMPANY ot New JERSEY J 325 income to protect pout tine wane Wine once ee ON 
For full information, address 
| LAW BOOKS CHARLES R. GUERNSEY, Manager 
972 Broad St., Newark 2 210 Main St., Hackensack || BOUGHT - SOLD - APPRAISED PROFESSIONAL POLICY DIVISION 
Phone Mitchell 2-6300 Phone HA-2-4300 GANN LAW BOOKS 0 ee ae NEWARK 2, NEW Sue 
<<< Telephone Mitchell 2-2602 
790 Broad St., Newark 2, N. J. ; 
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An Open Letter 


David 
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Largest title plant in the State 


COMPLETE, COOPERATIVE 
STATEWIDE SERVICE 


* 


New JERSEY REALTY TitLe 
INSURANCE COMPANY 


NEWARK TRENTON 








Citle Service Exclasively 











| June 1948 list of 4478 cases, the 


respect to proceedings in lieu of 
Prerogative Writs, I de- 
i Judge Lloyd as Assign- 
ment Judge in Camden County. 

Judge Proctor will be relieved 
Assignment Judge in Burl- 
\ 1 act 


as 


toy 
St 
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ol 
V lis- 
pese of the list, if one out of | 
every two full-time y jud-} 
ges devotes himelf ¢ usively | 


to civil matters, excl 
bate and statutory matt and | 
if we can get the program start- | 
ed effectively in the manner I 
shall outline. 

If one excludes 


g pro- 


ers 


the 


trom 


295 cases in the smaller counties 
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—We Cooperate With Attorneys— [| 
SARASOHN & CO. 


FIRE ADJUSTERS FOR THE 
POLICYHOLDER 


78 Broad Street, 
Newark 2, N. J. 








MArket 3-3213-4 











Amendments to the Rules 


Rule 4:1-1 is amended to read as follows: 
4:1-1 Term of Court 

~ a aro oe 1 2 1 14 ) 

One térm of the Appellate Division shall ce held annually com- 

mencing at 10:00 c’clock in the forenoon on the second Monday of 

tember, and shall be adjourned to such times as the court may 

time to time designate. 











,| Amended Augus® 26, 1949. 


as follows: 


read 


Special Rule Number 4 is amended to 
Special Rule Number 4. 

There shall be three stated sessions of 
r Court and of the County Courts i 


ecinning at t] 







Superi 





tne I 





yn: (1) on the first full secul: 
New Year’s Day; (: 
d Monday of Sebtember. 
G vember 1, 1948; August 26, 194 
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The salary of this bank’s Bie: 


president was set at $300 a year 
—but his own recommenda- 
tion, and for the sake of econ- 
omy, this was later reduced te 
$250. 


on 








A FIXED POLICY 


The National State Bank’s policy as 
executor is to retain, for legal ser- 
vices required in administering the 
estate, the testator’s personal attor- 


ney. 


NATIONAL STATE BANK 


(Department of Estates & Trusts) 
810 BROAD ST., NEWARK I, N. J. 


Member Federal Deposit Insurance Corporation 
Charter Meusber—Newark Clearing House Association 
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ALFRED C. CLAPP, Editor 


| N. 


| Chicago (ACCN) — Applicants , 
| for state civil service jobs in 
|New York no longer need answ- 


industry is denied the privilege 
of asking such a question, but| 


the state is authorized to do so! 
Survey of Legal Profession Py 
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INQUISITIONS — 1949 


Speaking for a minority of four, Mr. Justice Jackson last month 
said of the constitutional safeguards of one suspected of crime: 
“It cannct be denied that, even if construed as these 
provisions traditionally have been, they contain an aggre- 
gate of restrictions which seriously limit the power of 
society to solve such crimes as confront us in these cases. 
Those restrictions we should nct for that reason cast aside, 
but that is good reason for indulging in no unnecessary 

expansion of them.” 

Mr. Justice Jackson was there concerned with the admissibility 
of confessions, and the particular development in the law which 
disturbed him was the new importance attached tc interrogation 
of a prisoner during prolonged detention and prior to arraignment. 
He thus expressed his dilemma: 

“Amid much that is irrelevant or trivial one sericus 
situation seems to me to stand out in these cases. The sus- 
pect neither had nor was advised of his right tc get coun- 
sel. This presents a rea] dilemma in a free society. To 
subject one without counsel to questioning which may and 
is intended to convict him, is a real peril to individual free- 
dom. To bring in a lawyer means a real peril to solution 
cf the crime because, under our adversary system, he deems 
that his sole duty is to protect his client—guilty or inno- 
cent—and that in such a capacity he owes no duty whatever 
to help society solve its crime problem. Under this concep- 
tion of criminal procedure, any lawyer worth his salt will 
tell the suspect in no uncertain terms to make no statement 











to the police under any circumstances. 

“If the State may arrest on suspicion and interrogate 
without counsel, there is no denying the fact that it largely 
negates the benefits of the constitutional guaranty of the 
right to assistance of counsel. Any lawyer who has ever 
been called inte a case after his client has ‘told all’ and 
turned any evidence he has over to the Government, knows 
how helpless he is to protect his client against the facts 
thus disclosed.” 
thé know the ultimate answer to these 


He confessed t 
t. for the pr t. I should not increase the handicap 


questions: bu 
on society.” 
Mr. Justice Jackson was speaking in 
diana, Turner vy. Pennsylvania, and Harris v. South Carolina, all 
decided on June 27, 1949. In each of those cases the majority opinion 
written by Mr. Justice Frankfurter held that on the conceded facts 
\f the prisoner, without arraignment, fcr a period 
case and 6 in the others) during which he was 
without advice as to con- 
elicited was invcluntary as 


talc 


the cases of Watts v. In- 


cof the detention 
~+ da ‘ec R ayn y 
Or aavs ‘o in one 

subjected to persistent interrogation, 
stitutional rig) the confession thus 


st 
a matter ol 


1) Ay 


. concurring. believed that the court should 
sion obtained during the period of unlawful 
bstance, is what had been held with respect 
to federal crir 1 proceedings in Upshaw v. United States, 93 Law 
i. 129, decided on December 13. 1948. There, a bare majority con- 
cluded that under Rule 5/a) of the Federal Rules of Criminal Pro- 
cedure (New Jersey Rule 2:3-3(a)), which requires the arresting 
officer to take the arrested person without unnecessary delay before 
the nearest available committing magistrate, “‘a confession is in- 
admissible if made during illegal detention due to failure promptly 
carry a prisoner before a ccmmitting magistrate, whether or 
not the ‘confession is the result of torture, physical or psychologi- 
The Upshaw case was not grounded upon the due process 
and obviously the majcrity the court in the trilogy of 
Arst remains unwilling to give that sanction a 
If the Up W case is not followed by the 
. the courts of our state will be obliged 

) the Watts. Turner and Harris cases. 
in the last-mentioned cases contended 
determining on the facts of each case 


up to 


to 
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the conclusion that the confession 
aching the cases on hand, and with the 
courts were fully aware of the constitu- 
minority voted to accept the findings of 

t the confessions were voluntary. 
of Mr. Justice Frankfurter nor that of Mr. 
Ss a solution cf the basic problem. Both recog- 
btained during an illegal detention with- 
itutional rights and without aid of counsel 
1ey differ only as to the extent cf the showing 
:ppellate condemnation. 7 
l] ) be sublimely naive, we must assume 
ronouncement as to what constitutes 
coercion will lead to nullifying adjustments in the testimony of 
some law enforcement officers. Officers who place the solution of 
crime above constitutional rights, can no more be expected to 


from 


4-VUsla 


| you 


under the civil service law in 
order to determine citizenship of 
applicants. 

In announcing its decision to 
eliminate the question dealing 
with place of birth, the com- 
mission said it felt that such a 
question might lead to discrimin- 
ation against persons because of 
national origin. 


er the question, “Where were 
born?.’’ according to the 
Civil Service assembly. 

The New York state civil ser- 
vice commission recently decid- 
ed to eliminate the question 
which the state commission 
against discrimination felt was 
improper. Under the state’s an- 
ti-discrimination law, private 


admit facts constituting psychological coercion than they here- 
tofore admitted physical compulsion. 

Hence, in the last analysis, the trial judge will be confronted 
with a conflict of testimony which will probably remove the issue 
from appellate or federal review. Frankly, it is too much to expect 
that a trial judge will resolve a conflict of testimony in favor of 
the accused. The natural impulse is to pass the question to the jury. 
When this is done, the problem is further aggravated under local 
law, because in State v. Compo, 108 N.J.L. 499 (E. & A. 1932), it was 
held that although the jury may consider whether a confession 
was voluntary in determining the weight to be given to it, the 
jury may not be charged that it must disregard the confession if| 
it is found to be involuntary. In short, although the jury finds! 
the confession is ccerced, it may convict upon the use of it. New| 
Jersey is not alone in that view. Whether that view will withstand | 
constitutional inquiry today, is an interesting question. But so 
long as it is the law, that rule, plus the virtual certainty that the 
proof will be conflicting, together with the disposition of trial 
judges to resolve the conflict in favor of the state, add up to the 
inescapable conclusion that an involuntary confession may con- 
tinue tc be a substantial basis of conviction. The number of in- 
stances in which a confession has been overcome before a jury are 
too insignificant to be taken into account. Realistically, therefore, 
a conviction may be accomplished by the secret inquisition of police! 
authcrities, and the vaunted constitutional guarantees which re- 
main for the trial, may serve only to give respectability to the ulti- 
mate conviction. 

The problem is perplexing. The constitutional guarantees were 
intended to bar the secret examination of an unprotected accused 
which gave abhorrence to the memory of the Star Chamber. Yet, | 
cn the asserted basis of sheer necessity, those guarantees have 
invited inquisitions by miscellaneous enforcement officers, con- 
cucted in secrecy and under circumstances which are sure to be lost 
in diametrically divergent testimony at trial. 

Four justices of our highest court apparently are not unwilling 
that enforcement officers interrogate a prisoner befcre he is alert- 
ed as to his rights and without prompt arraignment. And four 
other justices, although critical of the practice, still leave a wide 
area in which it may flourish by refusing to impose the only effec- 
tive sanction, suggested by Mr. Justice Douglas. Mr. Justice Frank- 


furter says that “Ours is the accusatc.ial as opposed to the inquisi- | 


terial system.” That is true constitutionally, but questionable at 
the level of reality. 
If it is true that a balance of the interests of society and of a 


suspect requires that he be subjected to preliminary interrogation, | 


a minimal concept of fair process would require that he be brought 
at cnee before a judicial officer and interrogated only in his pres- 
ence with the right to counsel. If it is true that often prisoners are 

‘ to be unburdened of their guilt, they could find relief in a 
setting from which they could not later retreat. With respect to 
the prisoner who maintains innocence, the practical impediment 
is his right to remain silent. Nevertheless there doubtless are many 
cases in which the suspect would be willing to undergo a searching 
inquiry if assured of impartiality and fair treatment. At least in 
those cases a fair adjustment of the rights of society and of the 
individual might be found. 

In State v. Cooper et al., the so-called “Trenton-Six Case”, 
Gecided three days after the Watts, Turner and Harris cases, cur 
State Supreme Court, in remanding for retrial, stated the controll- 
ing test laid down in those cases, without however expressing any 
view as to whether the confessions of the Trenton defendants were 
involuntary. Rule 2:3-3(a), and hence the Upshaw decision, were 
not applicable. 

Incidentally, in quoting frcm the Watts case, our Court notice- 
ably omitted the following passage: 

. Such (the accusatorial system) has been the char- 
acteristic of Anglo-American criminal justice since it freed 
itself from practices borrowed by the Star Chamber from 
the Continent whereby an accused was interrogated in 
secret for hours on end. See Plosccwe, The Development 
of Present-Day Criminal Procedures in Europe and America, 

48 Harv. L. Rev., 433, 457-58, 467-473 (1935'. Under our sys- 

tem society carries thé burden of proving its charge against 

the accused not out of his own mouth. It must establish its 

case, not by interrcgation of the accused even under judi- 

cial safeguards, but by evidence independently secured 

through skillful investigation. ‘The law will not suffer a 
prisoner to be made the deluded instrument of his own con- 
viction.’ 2 Hawkins, Pleas of the Crown, c. 46, Sec. 34 (8th 

ed., 1824). (boldface inserted). 

This language may provoke controversy as tc its true import. | 
Do the foldface words mean that every confession made in vclun- 
tary interrogation before a judicial officer would necessarily be in- 
admissible? Surely if so understood, the dissenters would have 
commented upon it. The quoted language is part of a discussion 
the accusatcrial nature of our system and is probably but a 
ng recognition of the right of a prisoner to refuse to be inter- 
judicial proceedings. On principle a voluntary con-| 


eager 


a 
.S 
+4 xe 


of 
passi 

rogated even in 
fession given at any stage of the judicial process should be admis- 
sible provided that the priscner understood that he was not com- 
pelled to speak. See Wigmore on Evidence, sec. 852. It is interesting | 
to speculate as to why our State Supreme Court, apparently with, 
design, omitted this portion of the opinion from a larger quotation’ 


from it. It is doubtful that the language in question was intended! which wil] discuss juvenile 


to condemn all confessions voluntarily given in the presence of | 
judicial officers and hence to foreclose the adoption of a solution | 


embodying voluntary interrcgation under judicial control or super- the discussion on Uniform D* 


| 


vision. 


lishes Table Showing Lay,, 
Count by Areas and State 


The Survey of the Lé 
fession has released a 
summary by Charles B. § 
the Survey’s Consu! 
Number and_ Distrib 
Lawyers, showing the 
tion trends and lawyer 


'the various regions an 


The summary indicates 
population in the 
Region, which includes 
sey, Delaware, District « 
bia, Maryland, New Yo: 
sylvania and West Virs 
increased from 32,192,0( 
to 34,706,000 in 1948. 
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yer Counts for this same 


are given as: 
1940 Census—61,518 
1944 A.B.A. Count—53 
1945 A.B.A. Count—5: 
1948 Survey Count— 
1949 Survey Count—: 
The breakdown for N: 
indicates the populati 
state has increased fri 
000 in 1940 to 4,768,001 
The Lawyer Count for 
is set forth as: 
1940 Census—7,826 
1944 A.B.A. Count—5 
1945 A.B.A. Count—5 
1948 Survey Count—5 
1949 Survey Count- 
The population data 
1940 Lawyer Count are 
U. S. Bureau of Cens 
the A.B.A. and Surve: 
Counts are based on 


i the Martindale-Hubbell 


rectories for the corre 
years. Mr. Stephens is 
paring an analysis and 
tation of the data con 
this statistical summar 
Editor’s note: It is 
than an actual coun: 
members of the Bar of 
sey would indicate that 
at present over 8,000 N 
lawyers. 
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Increase in Tax Exemp 


Property 


Value of property 
from taxation this yea 
Jersey is $11 million m 
in 1948. This does no 
veterans’ exemptions. 

This is revealed in 
issued today by the N: 
Taxpayers Association 
same time, the A 
points out, total value 
perty in the State is a! 
million more than in 1 
includes both real and 
property. 

The per cent of pro! 


empt from taxation var 


ly among the State’s 21 
The highest is 33.8 pe: 
Middlesex County and 
est is 5.7 per cent 


| County. Of all propert 
| State, 18.8 per cent, 


one-fifth, is tax exemr 
Value of all propert: 
State is approximately 


|lion. The exempt proper’ 
| cipally 
| cemeteries and schools, : 


government 


at about 1.3 billion. 


Newark Woman Lawye 


On Nat'l Ass'n Panels 


Miss Grace R. Lewis 
teacher-lawyer, the Ne 
State Delegate to the c 
of the National Associ 
Women Lawyers which 
held in St. Louis next ¥ 
be a panel member in t 
discussions to be pres 
the meeting. 

Miss Lewis specialize 
mestic relations and 
delinquency and is on t 


linquency from a national 


point. She will also 


vorce Laws. 


speak 


What 











4N. J. L. J. Index Page 289 


NEW JERSEY LAW JOURNAL, THURSDAY, SEPTEMBER 1, 1949 


Page Five 








— 








— 


judge Learned Hand | 
Saluted in Coronet | 
Magazine 






| New Jersey Law Journal 
|} Gentlemen: 

Mr. Gaulkin has done our Bar 
a service by promoting discuss- 
ion of the new oath required of 
j}lawyers by Chapter 22 of the 
current Laws. In his article of 
August 18th in the New Jersey 
Law Journal, he voices the re- 
volt of the individual conscience 
| against restraint—against the 
| hatec 
ancient and a wholesome theme. 
Like Antigone of Old, he pro- 


tests— 





man on the Supreme 
you consider to be the | 
living American jurist? 
, asked this question, the 
yreme Court Justice Ben- 
Cardozo replied, ‘The 
living American jurist 
the Supreme Court.” 
r Coronet reveals that 
Justice Cardozo was 
to was Learned Hand, 
dge of the Second US. | 
ourt of Appeals. 

+= LEARNED HAND: TI- 
THE LAW— Coronet 
s outstanding salute to | 
living American—is a| 
ting profile pointing out | 
a great irony of polit- | 
that Judge Hand was 










such force 
As to o’erride the written and 
eternal laws of Heaven”. 














er elevated to the highest} conscience against the graven 

| statutes of the land. Others may, 

36 gnown as “The Tenth Sup-| but may the lawyer justify on 
99 me Court Justice”, Judge} moral grounds his treason, his 
319 nd’s decisions have a far- blasphemy, his sedition, or the 
6953 gpchine effect. Because he is! thought which envisages these 
AE rful than most other | offenses? Not if he is loyal to 
re Judge Hand’s name} his profession of the law. Where 
4) a ip wherever lawyers | the preservation of the state 
oe ner | and its institutions is concerned, 
Coronet reports that “Judge| the lawyer has no private con- 





1 sharp-witted, 77 year 
ii jurist, with formidable eye- 


science but only a civie con- 
science. Like Creon he is pledg- 


3 id a countenance that|ed to uphold against violence 
; ms as if it were hewn from and treachery what the people 
nite. When he presides at the | have ordained. 


Lawyers are the priests of the 
law, bound to uphold its insti- 
| tutions as a priest must uphold 
the dogma of his faith. Our 
great dedication is to the pre- 
servation of society and the es- 
sential peace and harmony that 
flow from a government of mea- 
sures rather than of men. 
Law is the cement of society 
| which binds together its diverse 
elements. When the restraints 
of law are removed society dis- 
integrates, as history has 
shown in the innumerable in- 
stances of nations torn by per- 
iodic revolutions. Lawyers may 
make revolutions, but when they 
do they do not act as lawyers. 

As Mr. Gaulkin’s argument 
shows, it is hard for the lawyer 
to deny himself this basic hu- 
man right to rebel. Instinctively 
we give our admiration to rebels 
against the law, like Lloyd Gar- 
rison and old John Brown, who 
would have torn down the pil- 
|lars of the temple to right the 
wrong they hated. Perchance we 
forget that Abraham Lincoln, 
lawyer to the core, refused to be 
drawn into the advocacy of mea- 
sures which would have set aside 
the Constitution in order to de- 
stroy the evil of slavery. 

The luxury of rebellion is 
denied the lawyer by his very 
role as the defender of organiz- 
ed society. If we don’t like this 
role, then we should not pre- 
sume to call ourselves lawyers 
and to practice a _ profession 


a re-judge hearing of the Sec- 
; d 5. Circuit Court in New 
‘ity, you can literally ob- 
king knees of lawyers 

deliver their argu-| 


y. Judge Hand is com- 
entle with straightfor- 
| prepared lawyers who 
yng-winded. And most 
me, 
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You are insured under this policy 
wainst claims arising from any 
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ace of any professional service 
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HEADQUARTERS for MORTGAGE LOANS 
IN NEW JERSEY 
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Attorneys on the approved lists of recognized Title Insurance 
Companies may, with their clients’ approval, represent 
our Company in closing their loans. 
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i “thought control’. It is an 


“Nor deem I thy decrees are of; he is punished only 





a 


VOICE OF THE BAR 
COMMENT AND CRITICISM INVITED 


'which admits of 


ify this philosophical 


which sees thought control 


tests that the new 
in office is not at 
harboring seditious 
against the state and 
has not committed the overt act 
' Of joining any subversive organ- 
| ization. In no case is the incum- 
| bent punished for his thinking; 
for mis- 
stating his thinking (R SS. 41: 
3-1). If he cannot 
iously take the oath he does not 


But candor must recognize a! have to take the office. 
limitation on the lawyer’s right | 
to plead the unwritten law of tempt to check the cancer growth 


of communistic organization 


upon public officials and law- 
yers, who are also public offic- 
ers. It is a partial measure taken 
for the protection of those very 


rights to freedom of thought 
and conscience which com-| 
munism, were it to flourish inj; 
this country, would destroy. 
Small concessions, even if con-| 
cessions to principle, may pro- 
perly be made achieve just 
ends. If the imposition of this 


oath will prevent a communistic 
party member or fellow traveler 
from becoming a member of our 
Bar, it will have achieved a dis- 
cernible gain. For the prime 
communistic tactic i 


ion into government, and if ulti- 
mately the sworn defenders of 
our constitution became com-} 
munists, dedicated to the violent 
destruction of that constitution, 
the state and all stands for 
may be lost. 

Lawyers, I suggest, should 


look on this measure as requir- 
ing from them a public example 


of loyalty. and as imposing an 
obligation consistent with the| 
tenets of their profession and 
designed for the defense of the 
institutions and way of life 


which they have been trained to 
respect and defend 
Louis B. LeDuc 


Traffic Conferences At 
Northwestern Next 
Month 


A five-day court and 


law administration conference 
for judges, prosecutors, and| 
justices of the peace from all} 
over the midwest will be con-| 
ducted October 17-21 at the 
Northwestern University School 


of Law on the Chicago Campus. 
The conference is being plan- 
ned and directed by staff mem- 


bers of the American Bar Asso- | 


ciation’s Traffic Court Com- 
mittee, the Law School and the 
Traffic Institute of Northwest- 
ern University. 

“Swift, efficient justice in the 
nation’s traffic courts plays an 
important role in 
fic accidents,” according to 
Franklin M. Kreml, Institute 
director and James P. Economos, 
director, Traffic Court 


m 


iti 


“Conferences of this 
effective in providing 


and prosecutors \ 


judges 





in dealing with the traffic vio- 
lator problem.” 

Further information 
gistration forms may 
ed by writing to the 
Bar Association, 105 West Mon- 
roe Street, Chicago 3, Illinois, or 
the Traffic Institute, 1704 Jud- 
son Avenue, Evanston, Il. 


and re- 


Announcement 


David Pollack announces the 
opening of his offices for the 
general practice of law at 1252 
Paterson Plank Road, Secaucus. 


no deviation 
from its devotion to this norm. 
But does the oath really just- 
discuss- 
ion? It is a strained viewpoint 
in 
an affirmation that merely at- 
incumbent 
the instant 
designs 
that he 


conscient- | 


The new oath is a modest at- | 


in our state. It seeks conserv- 
atively to impress the obliga-| 
tions of fundamental loyalty, 


infiltrat- | 


traffic | 


reducing traf- | 


Confer- |} 
ence, American Bar Association. | 
type are} 


ith the special | 
knowledge and skill so necessary | 


be obtain- | 


American | 


| 





| An Open Letter 


(Continued from page 3) 





| having but one part-time judge, 
| there are teft 4159 cases on the 
county lists. There are now 24 
| full-time county judges. If half 
| of them attend to civil cases ex- 
| clusively, the a¥erage case load 
will be 346 (as compared with 


| the twelve Law Division judges; 
also as compared with the 492 


Division judges disposed of in 
, the year 1948-1949; See Table E 
of the Preliminary Report of the 
Administrative Director). The 
goal of clearing the docket, there- 
fore, is cne which by recent tests 
|is capable of achievement, and 
| we also can be reasonably sure 
|that such a large list will not 
again be built up year after year. 
The increase in the jurisdiction 
of the District Courts to $1,000 
will do much to decrease the civil 
work of the County Courts as 
well as of the Law Division of the 
Superior Court, for statistics col- 
lected over tne past four years 
show that just about 50% of the 
verdicts entered in the Law Divi- 
sion of the Superior Court and 
in the County Courts were 
under $1,000. 

I shall therefore enter an 
| order that for the coming year 
in all counties having two or 
more full-time judges, there 
shall be at all times at least one 
out of every two judges in such 
counties devoting his full time 
to the civil list. The other judge 
will be responsible for the crim- 
inal calendar, probate matters, 
and statutory proceedings. 

Experience shows, to make an 
effective attack upon a congest- 
ed calendar, a program must be 
prepared and carefully executed. 
With the concurrence of the 
Attorney General I am there- 
fore asking the County Pro- 
secutors to be prepared to pre- 
| sent any rush matters requiring 
speedy action to the County 
Courts in September, so that all 
of the County judges (except 
one out of four in each of the 
first class counties) may devote 
the entire month of October to 
| the civil list, after which we will 
| revert to one judge out of two 





the average case load of 384 for! 


cases each of the twelve Law) 


The County judges will also 
utilize the month of September 
for pretrial conferences. There 
can be no doubt that the num- 
ber of cases which can be dis- 
posed of will depend in large 
| measure on whether the pretrial 
conferences are thoroughgoing 
or superficial. To keep the 
County Courts working effect- 
ively in October a very consider- 
able backlog of cases must be 
pretried in September. If every- 
one cooperates wholeheartedly 
it should be possible to dispose 
of the cases orginating before 
1949 by the year-end holidays, 
for it is reported that there is 
considerable deadwood in some 
of these lists. 


An order will be entered in- 
structing all of the full-time 
county judges (except one in 
each of the first class counties) 
to attend, except for emergent 
criminal matters and for the 
ordinary probate and statutory 
proceedings, to the trial of civil 
cases from October 2 to October 
28 inclusive and, except for one 
county judge in each county to 
attend the motions on Friday, to 
conduct trials from Monday to 
Friday inclusive during that 
period. Due notice should be 
given at the earliest possible 
moment by the senior county 
judge in each county to the bar 
of the plans for expediting the 
trial of the civil list. 

Some assignments out of 
their respective counties will 
need to be made for the month 
of October in an effort to 
equalize the pending case load 
in the several county courts; 
Judge Leonard will be assigned 
to Camden for that month, and 
Judge Hughes to Monmouth. 
Judges Hunt and Tallman will 
alternate in Passaic during the 
months of September and Oct- 
ober. 


OPENING 


Mm 
ail 


OF SEPTEMBER 
SESSION, SEPTEMBER 12. In 
order to conserve the time of 
the judges, the openings of the 
September Sessions have been 
rearranged, and I am assigning 
the judges to preside at such 
openings as follows: 


| Judge September 12 September 12 
| 10:00 A. M. 2:00 P.M. 
| Brennan, D. J. Somerset 
Brennan, W. J. Hudson ie 
Brown Camden Monmouth 
Cleary Union Hunterdon 
Davidson Passaic Sussex 
Leyden Bergen 
Lloyd Atlantic Cape May 
Proctor Gloucester Burlingten 
Smalley Mercer Middlesex 
Smith, J. L. Morris Warren 
Smith, W. A. Essex Ocean 
| Waesche Cumberland Salem 





in the counties having full-time 
judges attending to civil mat- 
ters. This will also give the 
County Prosecutors the month 
of October to prepare for more 


trials in November and Decem- | 


ber. 


these matters are 


If any of 


| not entirely clear, it is suggested 


letter 
Direc- 


that it be taken up by 
with the Administrative 
tor. 
Very sincerely yours, 
Arthur T. Vanderbilt 
Chief Justice 
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Pursuant to the provisions of s 
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supplemental thereto, 
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on the jury panel were watch- 
ing the numerous circulating 











~ 








LAY PRINTERS. 


{30 CEDARST. NEW YORK 
REeter 2-2644 


presently available to! age, said to me, 


S hether the 
But the 
ation, the 
s, and the 
= in 


















































Decline Unwarranted 





lawyer 
of that bar, a kindly man of my Seeerr ee ; 
“The first time New York (ACCN)—That fears 
I saw voOte.you were standing of a substantial business de- 
alone in the county court | cline expressed earlier this year 
house.” There really was some! 9Y Many sources were unWar- 
advantage in that solitariness, ranted finds confirmation in the 
One lawyer there, a fine public th and latest Dun & Brad- 
speaker. a good lawyer and St 

gentleman, was there to survey. This su 
the prosecution. I Ou 
and he was very that the level of operations in the 





street “business expectations’ 





sinessmen continue 














































y with me after the trial last six months of 1949 will be 
he time of his death years moderatel delou he leve 
OuSsi 1 it yr the corres 
- all, it’s easier for a law- POnding period of 1948. 
yer to work see in a trial if he The expected adjustments in- 
stands alc yn Sometimes an dicate oxy this latest survey in 
eager associate will interrupt which 801 executives of the larg- 
s—examining lawyer presentative manufac 
a whispered suggestion urers, wholesalers, and retail 
may not be followed, and participated closely parallel the 
i: ‘uption often does the resul f previous similar sul 
case no good. Sometimes it looks ve: mpleted in April, M 
to the al Ss year. If ! 
being cl iment is indi 
the ve ed, it is in the direction ot 
purpose is seriousiy disturbed by slightly more optimistic trend 
an interruption. Th surth and latest bus 
The evidence 1wainst the 1 ex ition survey 
iccused man is Slight. I f 1 S l xkperin 
that another fellow had pro ) illy 
ches in his pocket on that nigh i 1 ) S 
and he | so been I n ardin futur ( 
th discovered. But I jon thei ‘espective 
C for a minute |! n 
Ww » I dealt irvevs nu- 
under t belief d j 
sure that the jury exne ; 
tnat | say 4 
a the foreman of the y men l } 1 h 
had announced the “Not Guilty” ley inven ies, and th ‘ 
\ leaned over and lurin 
me, “You’d better Ja ix month of 1949 ec 
a 1 
K 
i 10 1 
’ ) 
g 
Announcement 
¢ 
hac s 
( dan he 
Tr 
lai Hi .f 
ith hi t . q 
_ Bulle 
4 a 
I )I ) ) 
| ) 
4 Q = _ 
> ] } ¢ f y 
ral ( S . 
VEE yr tne O 1¢ | 
, ‘4 
tl partle 1d O S 
; 1s O Huc 
Cour And, in the e of tl 
( 4 Dd ne ry ) ] 
1 charge it eould } : 4 9 
be contended that the 
not be a fair trial of the civ) =_=—eseereerees 4 


1ction in the other countv a 1 ad 0. Lit L 
saierrencehanarlintaitsiinactscesanise Jacobson & Goldfarb 
There was little money In tne REALTOR 








case for a fer at time SPECIAL APPRAISAL SERVI 

for services or inve gations MORRIS GOLDFARB 

Moreover investigations had Member: American institute of Rea 
Estate Appraisere 


not produced much usable pro- 
fitable proof. Also, I had not 
named as one of the defendants 
a man—as I remember, he 
was the mayor of the town 

whose surname was exactly like A P P R A I S A L 3 
my own except for one single 
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FEDERAL TAX NOTES 
By 

Harold Kamens 
INCOME TAX 
Capital Gains: Payments re- 
ceived for an agreement not to 
compete in an accounting prac- 
tice is ordinary income. 

Facts: Taxpayer, a C.P.A., sold 
his acccunting practice to one 
Mosquelette, agreeing that for a 
percentage of the fees received 
for the succeeding five years he 
would not enter in the account- 
ing practice in the State of New 
Mexico for six years thereafter. 
The Commissioner seeks to tax 
these payments as ordinary in- 
come. 

Held: Fifty percent of the 
payments were capital gains in 
connection with good will in- 
herent in the sale of the prac- 
tice; and fifty percent repre- 
sented ordinary income arising 
out of covenant not to compete. 
Horton v. Com. 13 TC—. 

Gross Income: Annuity con- 
tract is income to beneficiary in 
the year of purchase by em- 
ployer. 

Facts: In August, 1941 em- 
ployer purchased for decedent 
and 60 other employees a single 
premium retirement policy at 


an individual cost of $7,145.00. | 


policy to 
stated 


In transmitting the 
decedent, the employer 


that it was in consideration of | 
Decedent left the | 
| Code, 


past services. 
above employer in September, 
1941 to take another position, 
subsequently dying in 1943, at 
which time insuror paid the 
estate the full sum of $7,145.00. 
Held: The receipt of the policy 
by the decedent in 1941 con- 
stituted additional income for 
past services rendered, and is to 
be included at fair market val- 
ue at the date of delivery, 
which value is $7,145.00. Morgan, 
Dec’d. v. Com. June 2, 1949. 
Business Expenses: Deduct- 
ions allowed for contributions to 


donee helping to advance don- | 


or’s business. 

Facts: Corporation advanced 
various sums to maintain the 
Hamian Bureau of Government 
Research, whose objects were, 
inter alia, promoting donor’s 
business. 

Held: A corporation may de- 
duct as a business expense con- 
tributions to organizations and 
persons, if such contributions 
bear a direct relationship to the 
corporation’s business, such as 
contributions made for the pur- 
pose of procuring § increased 
business. American Factors Ltd. 


NORMAN N. POPPER 
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1143 East Jersey Street 
Elizabeth, N. J. 
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Bergen County District 
Court Assignments 


Judge John D. Lynn, Presiding 
Judge of the Bergen County Dis- 
trict Court, has announced the 
following assignments for the 
period extending from September 
6th, 1949 to and including Decem- 
ber 31st, 1949: 

Part 1—Englewood 
Judge Benjamin P. Galanti. 


Part 2—East Rutherford 


Judge Arthur J. O’Dea. 
Part 3—Hackensack 

Judge John D. Lynn. 
Part 4—Ridgewood 

Judge Dominick Marconi. 
Part 5—Westwood 

Judge Joseph W. Marini. 

No sessions of the Court will 
be held on Thursday, September 
8th, in view cf the fact that the 
Judicial Conference will convene 
at Trenton on that day. 





v. Com. 76 (F) Supp. 133. 

Deductions: Alimony  pay- 
ments for life insurance are de- 
ductible by husband. 

Facts: Under an_ alimony 
agreement incident to a divorce, 
taxpayer agreed to pay his wife 
38.5% of his annual income, 
from which there would be sub- 
tracted certain premiums on 
life insurance of which he was 
the insured, and the wife the 
beneficiary. 

Held: Under 23 (U) of the 
the above facts met the 
test for an alimony deduction. 
Hart Estate v. Com. 11 TC—. 

Deductions: Unpaid expenses 

not deductible under Sec. 24 (C) 
of the Code. 
Facts: Taxpayer, a member of 
a partnership, to continue the 
interest of his son in the busi- 
ness, agreed to pay the son 20% 
of the father’s partnership pro- 
fits by way of additional com- 
pensation. Due to an RFC Loan, 
the taxpayer was able to draw 
only a limited amount of part- 
nership profits and paid his son 
only part of the money due. 

However, taxpayer deducted 
the full amount due, which the 
son reported in full and paid 
tax thereon. 

Held: Only the cash payments 
are deductible by the taxpayer 
since the close relationship, fail- 
ure of payment within 90 days, 
and different accounting bases 
make the proposed deductions 
come within the bar of Sec. 23 
(C). Herdon v. Com. C. A. July, 
1949. 

Gress Income: Payments 
made from estate constitute 
taxable income. 

Facts: Taxpayer received 
monthly payments from the es- 
tate of her husband, which pay- 
ments, pursuant to pre-nuptial 
agreement, were in lieu of her 
rights against the Estate. The 
payments were actually from in- 
come, although they could have, 
if necessary, been made from 
corpus. 

Held: Under Sec. 
such payments to 
made from income 
to the beneficiary and deduct- 
ible by the Estate. Townsend y. 
Com. 12 TC—. 

GIFT TAX: 

Gift Tax: Release of marital 
rights is not sufficient consider- 
ation. 

Facts: Husband and wife en- 
tered into an agreement pro- 
viding that wife would donate 
$50,000.00 to a trust fund for 
the benefit of the husband in 


22 4B) (3) 
the extent 


are taxable 
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ORDERED that the following assignments are made, effective 
September 6, 1949: 


APPELLATE DIVISION 


Part B—Judge McGeehan 
Judge Colie 
Judge Eastwood 


Part A—Judge Jacobs 
Judge Donges 
Judge Bigelow 


Nary: 8-24 
LA VECCHIA, Pasquale 
LAW DIVISION 
Essex, also Assignment Judge in Somerset | 
Assignment Judge in Burlington and 
Hudson 
Camden, and Assignment Judge in 
Monmouth 
Assignment Judge in Union and Hun- 
terdon 
Assignment Judge in Passaic 
Assignment Judge in Bergen aa 
Assignment Judge in Atlantic, Camden, | 
Cape May, Cumberland and Salem 
Hudson and Assignment Judge in 
Gloucester 
Assignment Judge in Mercer, Middlesex 
and Morris ©. WALLACE 
Essex, and Assignment Judge in Warren| \) Vatk Ps 
Assignment Judge in Essex and Ocean 
Bergen, Passaic and Assignment Judge 
in Sussex 
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Hackensack and Paterson 300 FDET FROM COURT HOSE 
Newark | _ field ave. cor. High st., 
Advis. Master Pindar Hackensack and Jersey City oe: 26206) ete Eee are ’ 
Advis. Master Tomasulo Elizabeth and Newark 


| Mills. Phone MArket 3-6216 
COUNTY COURTS FOR SALE 
Special assignments for month of October, 1949. 


LAW LIBRARY OF _ THE LA 
F. Somogvi te e J¢ 

Judge Leonard Camden 175 Smith Street, 

Judge Hunt Passaic 

Judge Tallman Passaic 


WANTED TO BU Y 
s/ Arthur T. Vanderbilt, C. J. 


Judge D. J. Brennan 
Judge W. J. Brennan 


Judge Brown 


Judge Cleary 
Davidson 
Leyden 
Lloyd 


Judge 
Judge 
Judge 


Judge Proctor 


Judge Smalley | <i 

WALLACE V 
VAIL, Attorn: 
J. L. Smith 
W. A. Smith 


Waesche 


Judge 
Judge 
Judge 


| 





Classified 


RATE: Thirty cents per evate 
line. Count six words to ne, 
PHONE — MI 2-0075 or send 
your copy to 
ial NEW JERSEY LAW JOURN: 
g 24 Edison Place, Newark 2, N, J. 


Judge 


Freund 
Grimshaw 








EMPLOYMENT OPPORTU: 





ATTORNEY-INVEST 
Jersey City law ¢ 


Haneman Box 347 


McLean 


Judge 
Judge 








Judge Schettino SPACE 
Advisory Master Burton 
Advisory Master Hegarty 
Advis. Master Hillenbach 











WILL BUY 
Atlantic 
eligible for 


USED, N 
Digest 
supplemen 





Dated: September 1, 1949. a: 
i SS = sas SERVICES FOR LAWYERS 


consideration of his relinquish- cent over pore year. ain 
ing all rights to her estate. Sub- New York, turn over for 24 out- 
sequently, the wife secured a side cities was $5,901,928,000, | Smep a casp 
divorce and paid in an ad- down 4.5 per cent in the week, atm we et 
ditional $50,000.00 to the trust, and a loss of 7 per cent as com- | Weiss, Tezal Reseat 
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